UNI TED STATES DI STRI CT COURT
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Def endant s.

COWPETI Tl VE | MPACT STATEMENT

Pursuant to Section 2 (b) of the Antitrust Procedures and
Penal ti es Act ("APPA" or "Tunney Act"), 15 U.S.C. §8 16 (b) - (h),
the United States subnmits this Conpetitive |Inpact Statenent
relating to the proposed Final Judgnent submitted for entry with
t he consent of Tel e-Comruni cations, Inc. and Liberty Media Corp.
inthis civil antitrust proceeding.

l.
NATURE AND PURPCSE OF THE PROCEEDI NG

On April 28, 1994, the United States filed a civil antitrust
conpl aint, under Section 15 of the C ayton Act, as anended, 15
U S.C. 8§ 25, against Tel e-Conmunications, Inc. ("TCI") and
Li berty Media Corporation ("Liberty") (collectively
"Def endants"), alleging that the proposed nerger of Defendants
viol ates Section 7 of the Clayton Act, as anended, 15 U. S.C. §
18.

TCl is the largest cable nmultiple systens operator ("MsSO")
inthe United States in terns of subscribers, and Liberty is one
of the largest MSGOs. Pursuant to an agreenent dated January 27
1994, TC and Liberty agreed to nmerge. Conbined, TCl and Liberty
woul d have financial interests in cable systens accounting for
nore than 13 mllion subscribers, or approximately one-fourth of
the nation's cable subscribers. The conmbined firms would al so



have substantial financial interests in a | arge nunber of

provi ders of video programmng to nultichannel subscription
television distributors. The Conplaint alleges that the effect
of such conbination may be substantially to | essen conpetition in
violation of Section 7 of the Clayton Act, 15 U. S.C. § 18, by:

1. Decreasi ng actual and potential conpetition anong

vi deo programm ng provi ders, because the conbi ned TC -

Li berty may have the increased ability and incentive to

discrimnate with respect to access to its cable systens, or

the ternms and conditions of such access, in favor of its
affiliated video programm ng providers and agai nst
unaffiliated video programm ng providers.

2. Decreasi ng actual and potential conpetition anong

mul ti channel subscription television distributors, because

t he conbi ned TCl-Li berty may have the increased ability and

incentive to deny to conpeting nultichannel subscription

television distributors access to its affiliated video
progranmm ng services, or to provide such access only on

unr easonabl e terns.

On April 28, 1994, the United States and Defendants filed a
Stipulation by which they consented to the entry of a proposed
Fi nal Judgment designed to elimnate the anticonpetitive effects
of the proposed nerger. The proposed Final Judgnment, as
expl ai ned nore fully bel ow, would enjoin Defendants from
di scrimnating against unaffiliated video programrers with
respect to access to its cable systens and ot her nultichannel
subscription television distributors ("MSTDs"), and from
di scrim nati ng agai nst other MSTDs with respect to its
programm ng providers, where such discrimnation results in an
unreasonabl e restraint on conpetition

The United States and Defendants have stipulated that the
proposed Final Judgnment may be entered after conpliance with the
APPA.  Entry of the proposed Final Judgnent will termnate this
action, except that the Court will retain jurisdiction to



construe, nodify and enforce the Final Judgnent, and to punish
vi ol ations of the Final Judgnent.

.
EVENTS G VING RI SE TO THE ALLEGED VI OLATI ON
A. Description of the Parties and the Proposed Transaction

TCl is the largest cable multiple systens operator ("MsO")
inthe United States, with financial and managenent interests in
cabl e systens serving nore than 10.2 mllion subscribers. TCl
al so has substantial interests in direct-to-hone satellite
delivery of nultichannel subscription television service, with
both a substantial Cband satellite business and a partnership
interest in Prinmestar Partners, L.P., a Ku-band satellite
mul ti channel subscription television service. TCl also has
financi al and managenent interests in programi ng services such
as The Discovery Channel, The Learni ng Channel, E! Entertai nnent
Tel evi si on, Request Tel evi si on (pay-per-view), Hone Shoppi ng
Network Inc., QVC Network Inc., Starz, Rocky Mountain Prine
Sports Network, and Turner Broadcasting Systens, Inc. (which
provi des Cabl e News Network (CNN), Headline News, The Cartoon
Net wor k, TBS and Turner Network Tel evision (TNT)).

Liberty is a large cable M5O, with financial and managenent
interests in cable systens serving 2.9 mllion subscribers.

Li berty al so has financial and nanagenent interests in a w de
range of programm ng services, including Black Entertai nment
Tel evi si on (BET), The Box, Courtroom Tel evi sion Network, Encore,
Starz, Fam |y Channel, Honme Shopping Network Inc., QVC Network
Inc., Prime Sports Network and nore than a dozen regional sports
channel s.

TCl and Liberty intend to nerge pursuant to an agreenent
dated January 27, 1994. Together TClI and Liberty will serve nore
than 13 mllion subscribers, or about a quarter of the nation's
cabl e subscribers, and have financial interests in a w de range
of programm ng services, including a nunber of the nost popul ar
and wi dely-carried services.



B. Historical Relationship Between TCl and Liberty

In 1990, TCl created Liberty, a new public conpany, through
a rights offering to TCl sharehol ders and noved certain TC
assets into Liberty. According to TCl, the new conpany was
created for two reasons. First, the conpany anticipated that
possi bl e federal legislation or regulation mght force such
di vestiture | ater under unfavorabl e circunstances; a voluntary
separation allowed TCl to retain ties to the new conpany.

Second, in a smaller conpany, managenent woul d be able to devote
greater attention to maxim zing the value of Liberty assets and
have greater freedomto pursue growh opportunities in the cable
i ndustry. TC managenent also felt that capital and financi al
mar ket s had not gi ven appropriate recognition to certain TCl
interests and assets, particularly in the cable programm ng area,
because they were difficult for security analysts and others to
identify, value and track; TClI hoped that, in a smaller conpany,
the actual and potential value of those interests and assets
woul d be appropriately recognized.

Al t hough Liberty was organi zed as a separate conpany, it
shared stockhol ders and directors with TCI. Five sharehol ders
mai nt ai ned voting control of both firnms, and Bob Magness has
si mul t aneously served as Chairman of the Board of TCl and a
director of Liberty, and John Mal one has sinultaneously served as
President, Chief Executive Oficer, and a director of TCl and
Chai rman of the Board of Liberty. TC acknow edges that the two
conpani es have cooperated closely since Liberty was formed, and
are partners in a nunber of ventures.

In 1992, Congress passed the Cabl e Tel evi si on Consumner
Protection and Conpetition Act, Pub. L. No. 102-385, 106 Stat.
1460 (1992) ("1992 Cable Act"), which, conmbined with inplenmenting
FCC regul ation, established a | egal framework regardi ng, anong
ot her things, the nunmber of cabl e subscribers a person is
aut hori zed to reach through cable systenms owned by such person,
or in which such person has an attributable interest, and
delineating the extent to which nultichannel video programm ng
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distributors may engage in the creation or production of video
programming. TCl clains that the cable system and progranm ng
assets of TCl and Liberty can be reconbi ned under this regulatory
framewor k, and that appropriate nmarket valuation for Liberty's
assets has been achi eved, thus obviating the principal reasons
for separating the conpanies. According to TCl the reconbi nation
will elimnate certain inefficiencies and costs of separation, as
well as elimnate confusion and conflicts that may have resulted
fromthe separation

While not indifferent to the cooperative relationship
between the firnms and the commonality of control in five
shar ehol ders and comon managers and directors, the Departnent
has anal yzed the proposed nerger as a transaction involving two
separate entities, since separate |egal and fiduciary obligations
exi st for each of the firns that require each firmto operate in
its distinct interest.

C. Effects on Conpetition

A mul ti channel subscription television distributor ("MTD")
is an entity that provides nultiple channels of video programm ng
to consuners on a subscription or fee basis, as differentiated
from |l ocal broadcast television stations which individually
provi de a single channel at no charge within their broadcast
areas. MSTDs deliver programmng to consumers utilizing various
nmet hods, including cable, multichannel multipoint distribution
("MVDS"), satellite naster antenna tel evision ("SVATV'), direct-
to-honme satellite, or the facilities of comon carrier tel ephone
conpanies or their affiliates.

The United States filed its conpl aint because the effects of
t he proposed nerger may be substantially to | essen conpetition
(1) anong providers of video programm ng to MSTDs in the United
States, and (ii) anong MSTDs in the areas in the United States in
whi ch TCl and Liberty control cable systenms: The merger of TC

! These product and geographic markets are appropriate

(continued...)



and Liberty would result in a vertically integrated firmwth (1)
substantial interests in widely distributed and popul ar vi deo
programm ng and (2)control of approximately one-quarter of the
nation's cabl e subscribers. Accordingly, the nmerged firm may have
both the ability and incentive to | essen conpetition by

di scrim nating agai nst non-affiliated programmers in terns of
access to its MSTDs and by denying to conpeting MSTDs access to
its video programm ng on reasonabl e terns.

The market for nultichannel subscription television
distribution today is overwhel m ngly dom nated by |ocal cable
systens. Cable television service is available in nearly al
urban and suburban areas in the United States as well as many
rural areas, passing nore than 95% of the nation's estinmated 92
mllion television households. Cable television systens
currently serve nore than 55 mllion subscribers in nore than
11, 300 cabl e systens |located in all 50 states, or about 60% of
househol ds passed. Nearly all conmmunities are served by a single
cabl e system fewer than 0.5% of the nore than 10, 000 cable
franchi se areas have nore than one cable systemavailable to
| ocal cable subscribers. Today, cable television systens face
very limted conpetition fromother types of distribution
systens, including MVDS, SMATV, and direct-to-honme satellite, and
may face conpetition in the future fromvideo dialtone services.

MVDS del i vers programm ng over m crowave channel s received
by subscribers with special antennae. There are currently fewer
t han 150 MVDS systens in operation, serving an estimted 600, 000
subscri bers. MVDS has recently obtained regul atory approval to
depl oy systens that are considered technol ogically superior,

(...continued)
markets in which to assess the possible conpetitive effects of

this proposed nmerger. Wether or not these markets will be
appropriate markets in which to analyze other transactions or
conduct within the industry will, of course, depend on the

particul ar circunstances presented in each individual case.
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whi ch nmay increase its availability and attractiveness as an
alternative to cable tel evision service.

SMATV is essentially a private cable system typically used
in apartnment buildings or other high-density housing. SMATV is

estimated to have fewer than 1 mllion subscribers.
Hone satellite dishes are used to receive progranm ng from
conmuni cations satellites. NMre than two and one-half mllion

satellite dishes have been sold in the United States. C-band
satellite service, which is provided by | ow power satellites,
requires consuners to install satellite receiving dishes eight to
twelve feet in dianeter at an installed cost of $1,500 or nore.
Because of its high installed cost and the size of the receiving
di sh required, Cband satellite is a poor alternative to cable
tel evision service for nost current or potential cable

subscri bers. Medi um power Ku-band satellite service, provided by
TCl and its partners in a joint venture called Prinestar

Partners, L.P., uses dishes three feet in diameter and has
approxi mately 70,000 subscribers. Hi gh-power DBS is expected to
beconme operational and available within a few nonths using a dish
18 inches in dianmeter, and may by virtue of its smaller dish size
be nore attractive to consuners so that it ultimtely may offer
greater conpetition to cable service than the other satellite
servi ces.

Video dialtone is a nultichannel subscription television
service recently authorized by Federal Comruni cations Comm ssion
regul ati on and bei ng devel oped by conmon carrier tel ephone
conpani es. Using the tel ephone network, telephone conpanies plan
to offer distribution of programm ng provided by third parties.
As the tel ephone conpanies inprove the capabilities and capacity
of their networks, they are expected to be able to offer greatly
expanded channel capacity and services such as "video-on-demand. "
At present, there are a small nunber of pilot projects
denonstrating the service. Wdespread devel opnent of video
di al tone services in the future may present a substanti al
conpetitor to cable systens. Common carrier tel ephone conpanies
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al so have announced their interest in providing cable service
directly to subscribers in the event that |egal restrictions on
their offering such services within their operating regions are
renoved

As di scussed above, both TCl and Liberty, in addition to
operating cabl e systens, each have substantial financial
interests in video programm ng services provided to cable systens
and other MSTDs. The nmerger of TCl and Liberty creates a
vertically integrated firmw th substantial power both as a MSTD
and as a video programm ng provider. TC and Liberty together
will effectively control access to about one-fourth of cable
subscribers and will be affiliated with eight of the twenty nobst
wi dely distributed cabl e programm ng services. This substanti al
integration is likely to increase abilities and incentives to
restrain conpetition in tw ways. First, the nmerged firmcould
di scri m nate agai nst conpetitive video progranmers in favor of
its affiliated programmers by refusing to carry prograns or by
denying simlar ternms or conditions thereby making it
significantly nore difficult for such conpetitive prograners to
operate profitably or to conpete effectively against the nmerged
firm s programm ng services. Second, the nmerged firmcould deny
access to or discrimnate in terns of access to its progranm ng
to conpeting MSTDs, making it nmore difficult for conpetitive
di stribution systens to obtain programmi ng necessary to conpete
effectively against the merged firms MSTDs.

[,
EXPLANATI ON OF THE PROPCSED FI NAL JUDGVENT

The United States and the defendants have stipul ated that
the Court nmay enter the proposed Final Judgnent after conpliance
with the APPA. The stipulation provides that entry of the Final
Judgnent does not constitute any evidence or adm ssion by any
party with respect to any issue of fact or |aw. Under the
provi sions of the APPA, the proposed Final Judgnent may not be
entered unless the Court finds that entry is in the public
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interest. The Departnment believes that the proposed Final
Judgnent provides an adequate renedy for the alleged violation
and is in the public interest. The termof the proposed Final
Judgnent is five (5) years. The length of this termreflects the
Departnment's recognition that this industry is one that has
experienced major changes in MSTD technol ogi es that are on-goi ng,
and the effects of the 1992 Cable Act and its inplenenting FCC
regul ati ons.

Section IV(A) of the proposed Final Judgnent enjoins
Def endants' cabl e systens and other MSTDs from di scrim nating
agai nst non-affiliated video programmers in the selection, terns,
or conditions, where the effect of such conduct is unreasonably
to restrain conpetition. This provision does not create an
automatic right of access for any individual video programer to
any of Defendants' individual MSTDs, nor is it intended to
i nhibit good faith negotiations between Def endants and
unaffiliated programmers regarding the terns and conditions of
carriage. However, where the effect of discrimnation by
Def endants is to restrain conpetition, such conduct is
prohi bited. D scrimnatory conduct can take a variety of fornms
dependi ng on i ndividual circunstances, and may include, but is
not limted to, discrimnation in: (i) pricing; (ii) channel
assignment; (iii) tiering or packagi ng of programm ng services;
(iv) pronotional activities; and (v) signal quality.

By Section IV(B), Defendants are enjoined fromrefusing to
sell or license, or fromselling or licensing only on a
di scrimnatory basis, video programmng in which they have an
interest to any conpeting MSTD, where the effect of such conduct
is unreasonably to restrain conpetition. Differences in price or
ternms that are reasonably based on ordinary comrercial factors,
including but not limted to the factors currently set forth in
47 C.F.R 8§ 76.1002(b), will not constitute prohibited
di scrim nation. This section therefore does not prevent
def endants from engaging in good faith business negotiations or
from i nposing reasonabl e requirenents for the creditworthiness or
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service quality of a distributor, or fromestablishing prices,
terms, and conditions that reasonably reflect actual differences
in the distributor's costs of providing such video progranm ng or
econoni es of scale or other econom c benefits reasonably
attributable to the nunmber of subscribers served by such
distributor. This provision does assure that Defendants may not
refuse to license their video programmng to conpeting MSTDs
where the effect would be to inhibit the ability of such MSTDs to
conpet e agai nst Def endants.

Section IV (C) extends the prohibitions set forth in
Sections IV(A) and (B) to prevent Defendants from seeking or
supporting, wth respect to any MSTD or video progranmm ng
provi der in which Defendants have any financial interest but do
not control, conduct that would violate Sections IV (A or (B) if
engaged in by Defendants. For exanple, should Defendants urge
Turner Broadcasting, Inc. to deny programming to a conpeting MSTD
under circunstances that would result in an unreasonabl e
restraint on conpetition, such conduct by Defendants would
violate this section.

By prohibiting conduct by Defendants that m ght restrain
conpetition in the provision of video progranmm ng or multichannel
subscription television distribution, the Departnment believes
that the anticonpetitive effects of the proposed nerger alleged
in the Conplaint will be fully renedied. In addition, by
expressly including common carrier tel ephone conpanies and their
video dialtone custonmers in the definition of MSTDs, the proposed
Final Judgnment will nmake clear the defendants' obligation to
refrain fromanticonpetitive discrimnation against these
potential conpetitors. The Departnent's view as to the
sufficiency of this relief also rests on the existence of
Sections 12 and 19 of the 1992 Cable Act, and their inplenenting
FCC regul ations, as well as the judgnments recently entered in
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U.S. v. Prinestar Partners, L.P., et. al? and State of New York,
et. al. v. Primestar Partners, L.P, et. al.® ("Prinestar
cases").

I V.
REMEDI ES AVAI LABLE TO POTENTI AL LI TI GANTS

Section 4 of the Cayton Act, 15 U. S.C. § 15, provides that
any person who has been injured as a result of conduct prohibited
by the antitrust laws may bring suit in federal court to recover
three tines the damages the person has suffered, as well as costs
and reasonabl e attorneys' fees. Entry of the proposed Final
Judgnent will neither inpair nor assist the bringing of any
private antitrust actions under the Cayton Act. Under the
provi sions of Section 5(a) of the Cayton Act, 15 U. S.C. § 16(a),
t he proposed Final Judgnent has noprina facie effect in any
private lawsuit that may be brought agai nst the defendants.

V.

PROCEDURES AVAI LABLE FOR MODI FI CATI ON OF
THE PROPOSED FI NAL JUDGVENT

As provided by the APPA, any person believing that the
proposed Final Judgnment should be nodified may submt witten
comments within the sixty (60) day period fromthe date of
publication in the Federal Register to Richard L. Rosen, Chief,
Conmuni cati ons and Fi nance Section, Antitrust Division, US.
Depart ment of Justice, 555 Fourth Street, N.W Room 8104,

Washi ngton, D.C. 20001. These conments, and the Departnent's
responses, will be filed with the Court and published in the
Federal Register. Al comments will be given due consideration
by the Departnment of Justice, which remains free to wwthdraw its
consent at any time prior to entry. The proposed Final Judgnment

> No. 93 Civ. 3913 (S.D.N.Y. April 4, 1994).

? 1993-2 Trade Cas. (CCH) 1] 70,403-4 (S.D.N.Y. Sept. 14, 1993).
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provi des that the Court retains jurisdiction over these actions,
and any party nmay apply to the Court for any order necessary or
appropriate for their nodification, interpretation or

enf orcement .

V.
ALTERNATI VES TO THE PROPOSED FI NAL JUDGVENT
The United States considered, as an alternative to the
proposed Final Judgnent, litigation to enjoin the nmerger. The
United States rejected that alternative because the relief in the
proposed Final Judgnment shoul d prevent the possible occurrence of
conduct the effect of which may be substantially to | essen
conpetition in the provision of video programming to MSTDs in the
United States or conpetition anong MSTDs in the geographic areas
i n which Defendants have cabl e systens. Mreover, the terns of
t he proposed Final Judgnent are suppl enmented by the provisions of
the 1992 Cable Act and its inplenenting FCC regul ati ons, as well
as the judgnents in the Prinestar cases. Under these
ci rcunst ances, seeking to enjoin the nmerger would only prevent
the two firms from achi eving the econom c efficiencies that may
result fromvertical integration and, given their history and
present circunstances, elimnating the costs inposed by their
| egal separation into separate firms.
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(/N
DETERM NATI VE DOCUMENTS
No docunents were determnative in the fornulation of
t he proposed Final Judgnent. Consequently, the United States has
not attached any such docunents to the proposed Final Judgnent.

Dat ed:

N. Scott Sacks
Patricia A Shapiro
Kevin C. Qin

Nancy Di cki nson
Susanna M Zwerling

Trial Attorneys

Antitrust Division

U. S. Departnent of Justice
555 4th Street, N W

Washi ngton, D.C. 20001
(202) 514-5815
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